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STATE OF VERMONT
: ENVI RONVENTAL BOARD
M 10 V.S. A, CHAPTER 151

, RE: John Roach Fi ndi ngs of Fact,
Bay Harbor Yachts, Ltd. Concl usions of Law
P.O Box 156 Petition for Revocation
No. Hero, Vermont 05474 and Appeal #6G0220-3-EB

On August 18, 1981, the Chanplain Islands Lake Protection
+ Association (the "Association") and adjoining property owners
Allan and Janet Curtis ("Curtis") filed a petition to revoke
Land Use Permt #6G0220-1-EB, and any anmendnents thereto. On
. Septenber 16, 1981, the Association filed an apﬁeal from Land
» Use Permit Amendnent #6G0220-2. An ap%eal of this amendment
was also filed on September 17, 1981, by adjoining property
. owners, Allan and Janet Curtis. The Land Use Permt, as anended,!
; ''relate-s generally to a proposal to devel op the Bay Harbor
i i Yachts Marina, a 13-acre project on Pelot's Point,” North Hero,
"Vernmont. Land Use Perm:t ndment $6G0220-2 approved an
. "alternative proposal" with respect to certain road improve-
i ments presented by John Roach, d/b/a Bay Harbor Yachts, Ltd.
P (the "Permttee") as provided by Land Use Permt #6G0220-1~EB,
. - and extended the construction conpletion date for the entire
o " proj ect.

g A pre-hearing conference was_ held on Septenber 21, 1981
“in South Burlington, Vermont, Chairman Leonard U WIson pre-
"~ siding. Wth agreement of the parties, the revocation request
.and appeal were consolidated.

. |.  BACKGROUND i

~ On March 17, 1980, the District #6 Environmental Com

mssion (the "District Conmssion") issued Land Use Permit

$660220 to John Roach for the construction and operation

L of a marina on 13 acres, located on Ppelot's Point, North
Hero, Vernont. In general, the project consists of the

\ installation of floating docks for 75 rental slips, the

;. conversion of four small existing camps to be used as a

5 sal es office, ships hardware store, a grocery store, and

a marina office, placement of a travel-lift track on Piers

into Lake Chanplain for the launching and retrieval o

boats, installation of a punp-out facility for boat wastes

and a confort station for enployees and the public, and

regrading the existing site to accormodate the storage of

boats during the winter nonths and to provide parking for
cars during the sunmer nonths.

g On April 16, 1980, Chanplain Islands Lake Protection
; Association (the "Association") filed an appeal fromthis
‘ permit with the Board. At issue on aﬁpeal,,annng ot her

mtters, was the vehicular access to the marina. Aafess t
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the marina is by Station Road, a paved surfaced Town Road
for adistance of approximtely two mles, then along

Pelot's Point Road, an uninproved Town road, for approxi-
mately two mles and finally along a private right-of-way,

al so uninproved, for a distance of approximtely three-tenths,

O amle.

On April 19, 1980, Allan and Janet Curtis, adjoining
property owners, joined in the appeal filed by the Associa-
tron. On May 5, 1980, the Agency of Environnental Conser-
vation (the "Agency") also filed an appeal. On Miy 13
1980, the Permttee requested an indefinite postponenent
of action by the Board. A pre-hearing conference was sub-
sequently held on July 15, 1980. A hearing was held on
August 12, 1980, and a site visit nade on Septenber 30,
1980. An additional delay in the proceedings was then
requested by the parties. A second ﬁre-hearing conf erence
was held on February 17, 1981, with hearings before the
Board on February 24, NMarch 17, and April 14, 1981. The
Board adjourned the hearings on May 26, 1981, and issued
Land Use Permt Anendnent #6G0220-1-EB and correspondi ng
Fi ndi ngs of Fact and Concl usions of Law

On July 15, 1981, the Permttee submtted to the
District Commssion an "alternative proposal” to the road
I nprovenents required by Arendnent $#6G0220-1-EB i ssued by
t he Board. On August 1, 1981, the D strict Comm ssion
approved the "alternative proposal" and extended the con-
struction conpletion date for the project from Cctober 1,
1981 to April 1, 1983, as specified in Land Use Perm't
Amrendnent #6G0220-2.

| SSUES

A. | ssues Raised by the Petition for Revocation

1. Violation of Condition #2 of Land Use Permt Anend-
nment $#6G0220-1-EB as evi denced by an increased
nunber of boats at the site.

2. Violation of Condition #2 of Land Use Permt Amend-

nment #6G0220-1-EB as evi denced by additional dockage

at the site,

3. Contrary to approved plans, a cable providin
electricity to the nmarina was lying on top of the

ground fully exposed rather than' buried underground.

4. The punp-out facility referred to in Land Use
Permt #6G0220 has never been installed; however,
a tenporary punp-out facility has been used.

5. The holding tank referred to in Condition #6 of
Land Use Permt #6G0220 has not been installed.

!
i
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6. The required sanitation facilities have not been
const ruct ed.

7. Three inches of "pea stone" gravel have not been
added to the boat storage and 100 | ot parking
ar eas.

8. The boat storage area has not been el evated above
the floodplain.

9. The access roads serving this project were not
wi dened, as of August 15, 1981, as required by
Condi tion #2c of Land Use Permt Anendnent
#6G0220-1-EB.

10. The access roads serving this project have not

been inproved to provide for proper drainage as
required by Land Use Permt Amendnent $6G0220-1-EB.

The parties stipulated at the pre-hearing conference to
the facts set forth in paragraphs 4,5,6,7, and 8 above.

B. | ssues Raised in the Appeal:

1. \Whether the proposal concerning the access roads
approved by the District Commssion in Land Use
Permt Anmendnent #6G0220-2 is an "equal |l y-effective
alternative proposal" as required by Condition #4
of Land Use Permt Amendnent #6G0220-1-EB; and

2. \Wether the Permttee is entitled to an extension
beyond Cctober 1, 1981, to conplete the required
construction at the project site.

The hearing on these matters was convened on Novenber 10,
1981. At that time the Board heard testinony and oral argu-
ment on the follow ng issue:

Whet her the proposal concerning the access
roads approved by the District Conm ssion
in Land Use Permt Anmendnment #6G0220-2 1S
an "equal |l y-effective alternative proposal”
as required by Condition #4 of Land Use
Permt Amendnent #6G0220-1-EB.

At the request of the parties, the Board nade a pre-
liminary decision on this issue as set forth in the Board's
Memor andum of Deci si on dated December 15, 1981. The Board
heard testinmony and oral_ argument on the remaining issues
on Decenber 22, 1981. Proposed findings and concl usions
were filed by the parties as of January 12, 1982. On Febru-
ary 10, 1982, the Board directed the airman of the Board
to meet with the parties to discuss the varigys I ssues raised
by the Petition for revocation and aggsal._ uch di scussions
were held on March 1 and 22, 1982. April 14, 1982, the
Board adj ourned the hearing.
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The following parties participated in these pro-
ceedi ngs:

Permttee by John P. Roach, Jr., Alan overton, Esq
and M chael Danley, Esq.

Appel l'ants, adjoining property owners, Allan and
Janet Curtis, by Joseph Cahill, Esg.; and

Appel I ants, Chanplain _Islands Lake Protection asso-

" ciation, by Steven F. Stitzel, Esq

c. PROCEDURAL | SSUE

Bef ore meking Findings of Fact and Concl usions
of Law, the Board finds it necessary to address a
procedural issue raised by the Permttee's proposed
findings of fact. The reconmended findings inter- :
pret Board Rule 12 (C) (now Rule 14(B)) to limt the ?
scope of the appeal now before the Board to the Dis-
trict Commission's record below. Board Rule 12(C)
provides only that the Board or a district commssion
i may allow certain individuals. or groups to participate .
4 as parties. Appeals froma district conm ssion ‘
decision to grant party status are limted to the
information supplied to the district conm ssion.
In contrast, appeals froma district comm ssion ,
decision to grant, deny, or amend a permt are de novo.
(An i ndividual or group, granted party status pursuant
te Board Rule 12(C§, therefore, is not limted to \
the record of the proceedings before a district corn-
m ssion when participating in a de novo appeal before
[\fhe Board. See 10 V.S.A. §6089(a). :

In the case at hand, the district conmssion's .
decision to anend a permt is at issue; therefore,
the appeal before the Board is a de novo proceeding -,
and Rule 12(C) is not applicable.

L. EINDENGS OF FACT

| 1. Land Use Permt Amendnent #6G0220-1-EB included the
fol l ow ng conditions:

g 2. The applicant may not rent or install additiona
! moor i ng sllﬁs at the project site until he has
completed the follow ng:

a. The applicant shall add a gravel base six

| inches in depth to Pelot's Point Road and

: t he ﬁylvate.rlght-of-may provi ding access

i to this project. The gravel used nust not

¥ contain nore than seven per cent silt.
Drai nage along the roads nust be inproved to
prevent accunul ation of additional sedinent
on the road surface.
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b. The applicant shall erect or cause to be
erected speed limt signs on Pelot's Point
Road and the private right-of-way posting
the roads for a maxi num speed of 25 nph.

c. The applicant shall inprove or cause to be

i nproved the access roads serving this project,;

creating a mnimumwdth of 18 feet in the
traveled way, and elimnating curves wth
unsafe drive-sight distances.

The above inprovenents to the road shall be
conpl eted no later than August 15, 1981.

3. The applicant nust inplenment and maintain dust-
suppressi ve neasures on the gravel roads serving
this project. The District Environmental Conmis-
sion shall retain continuing jurisdiction to
ensure that the project does not result in undue
air pollution or unsafe traffic conditions as
aresult of fugitive dust fromthe roadway.

4. Wth respect to Conditions #2 and #3 herein, the
applicant may, with the approval of the D strict
H ghway Engi neer, present to the District Environ-
mental Conm ssion an equal ly-effective alterna-
tive proposal for the use of gravel, dust pallia-
tives and speed |imts to ensure conpliance with
the requirements of the Act, in regard to air
pollution and traffic safety. If approved by
the District Comm ssion, such proposal wll
replace the terns of Conditions #2 and #3 herein.

Inits previous Findings, this Board determ ned, anong
other things, that: (a) the project woul d cause undue

air pollution unless properly conditioned, (b) the project
woul d cause unreasonabl e congestion and unsafe conditions
with respect to the access roads to the site unless
properly conditioned, and (c) the project would cause an
unreasonabl e burden on the ability of the Town of North
Hero to provide nunicipal services if the cost of neces-
sary road inprovenents and dust control measures were

to beborne entirely by the Town; however, no unreasonabl e
burden would result if such costs were borne largely by
the Applicant. These findings and the testinony upon

whi ch they were based are not the subject of review by

the Board at this tinmne.

Conditions #2 and #3 of Amendnent #6G0220~1-EB relate to
road inprovenments, changes and nai ntenance procedures for
both the public portion of Pelot's Point Road and the
private right-of-way providing access to this project.
Condition #4 allows the Permttee to present "equally-
effective alternatives" to Conditions #2 and #3. On

July 15, 1981, the Applicant requested the District #6
Environmental Conmmi ssion to consider "equally-effective
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al ternatives" pursuant to Condition #4 of Amendnent
#6G0220~1-EB regarding the public portion of Pelot's
Point Road. Conditions #2 and #3 of Anmendnent
#6G0220-1-EB remain in effect for the private right=-
of -way and are not in issue.

The Permttee's proposed alternatives were set forth
inaletter to the Permttee fromJohn Bushey, the
Assistant District Transportation Adm nistrator. gee
Exhibit B. The proposals were made with specific
reference to Conditions #2a, #2b and #3 of Anendnent
#6G0220~-1-EB.

The Permttee's alternative proposal set forth in

Exhibit B does not address all the issues raised by

Condi tions #2 and #3 of Anmendnment #6G0220-1-EB. The
alternative proposal states that the required six

inches of gravel with no nore than a seven per cent

silt content are unnecessary. It al so provides that

a 35 nph limt is |ow enough and that a 25 nph limt

I'S unnecessary. Finally, the alternative provides ‘
that calciumchloride will be applied whenever necessary
to achieve dust control. The alternative proposzd’ f
does not address the issue of drainage raised in Con- 5
dition #2a, nor does it address the issues of mninum
wi dt h and sight distances raised in Condition #2c. ,

Based upon a review of the alternative outlined in
Exhibit B, the Board finds that it is not an "equally-
effective alternative" as required by Condition #4 of
Amendnent #6G0220-1-EB. The proposal is not acceptable
because it does not address all of the issues raised

in Conditions #2 and #3 and because the proposal does ;
not suggest alternatives to the conditions in question
but nmerely states that the conditions are unnecessary. '

The ten issues raised by the petition for revocation :
have been set forth above. The parties stipulated to ;
the follow ng issues: issue #4, no pernanent punp-out |
facility, issue $5, no holding tank, issue #6, no |
permanent sanitation facilities, issue #7, no'pea Stone"
gravel, and i ssue #8, no required el evation of the boat
storage area above the floodplain. Tenporary punp-out,
holding tank and sanitation facilities, however, were
used by the Permttee.

The Board also finds that, although some w dening has
taken place on the public portion of pelot's Point
Road &nd sone attenpts to inprove drai nage have been
made, the public road is not uniformy 18 feet wi de.
In addition, no required inprovenents have been nade
to the private right-of-way.
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10.

11.

12.

It could be argued that the construction conpletion
date for the project, but for the road inprovenents,
was Cctober 1, 1981. The issues raised by the peti-
tion for revocation filed on August 18, 1981, woul d,
therefore, be premature as on August 31, 1981, the
construction conpl etion date was extended to Aprll 1,
1983. The Permittee had previously assured the Boar d
that certain facilities, including restroomand pump-
out facilities,would be in place prior to operation

of the marina. The Board assuned that such facilities
woul d be installed according to approved plans prior
to operation of the marina. This was not the case.
Instead, the Pernmittee proceeded to operate the marina
at approximately 50% of its allowed capacity without
conpleting the installation of requisite facilities.

It can also be argued that the Permttee was only
acting according to the terms of his permt by attenpt-
ing to find alternatives to approved road inprovenents.
However, the Permttee acknow edges that he sought
alternatives for the public portion of the road only
and not for the private right-of-way.

Based upon the evidence presented to the Board and
the | anguage of the outstanding land use permts, the
Board is unable to find that the conditions of the
permts have been violated so as to require permt
revocati on pursuant to 10 V.S. A §6090(b) and Board
Rule 38 (fornmerly Rule 24).

Furthernmore, the Board is unable to find that an exten-
sion of the Cctober 1, 1981(£r01ect conpl etion date

to April 1, 1983 is jUStIer Instead, the Board has
determned that the follow ng requirenents, |dent|f|ed
igg;revious permts, must be conpleted by June 30,

1982:

a. Any cables providing electricity to the narina
must be buried according to previously approved
pl ans (See Revocation |Issue #3);

b. Requisite, permanent restroom facilities nust be
installed according to approved plans (See Revo-
cation Issue #6);

c. Three inches of "pea stone" gravel nust be added
to the boat storage and 100 | ot parking areas
(See Revocation |ssue #7);

d. The boat storage area nust be elevated above the
floodplain (See Revocation |ssue #8);

e. Access roads, both public and private, nust be

|

wi dened at least 18 feet (See Revocation Issue #9);
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£. Drainage along the access roads nust be inproved
as required by Condition #2a of Land Use Perm't
Amendnment $6G0220-1-EB. The District H ghvva%/
Engineer or his representative will assist the
Permttee in determning where drainage inprove-
nments are necessary; and

g. Unsafe drive-sight distances nust be elimnated
as required by Condition #2c of Land Use Permt
Amendnent #6G0220-1-EB. The District H ghway Engineer
or his representative will assist the Permittee
in determning what steps nust be taken in order
to elimnate unsafe drive-sight distances. The
Board suggests that -the Permttee and District
H ghway Engineer or his representative conply
with the requirenents of the "Policy on Geonetric
Design of Rural H %Qwa s" (a portion of which
was identified as Exhibit #30 before the Board)
when considering the alternatives available to
elimnate unsafe drive-sight distances.

The punp-out and holding tank facilities referred
to in Revocation Issues #4 and #5 nust al so be

conpl eted no |ater than June 30, 1982, unless an
earlier date is set by the Water Resources Board.
The Permttee nust also inplenment and maintain

dust - suppr essi n%. nmeasures as needed on the gravel
roads serving this project. At a mninum fthese
measures nust be inplenented each tine the roads
are graded. The Permttee shall certify to the

District Conmission that the requirements to be
conpl eted by June 30, 1982, have been satisfied.

13. Condition #3 of Land Use Permt Amendnent #6G0220-2
states that the District # Environmental Commi ssion
shal | convene a hearing on September 16, 1982, to
review the effectiveness of the nmeasures relative to
the issues of fugitive dust and traffic congestion/
safety on the public portion of Pelot's Point Road.
The Board finds that a traffic count on the public
portion should be made during the week of July 4,
the week of August 8, and the week of Septenber 5,
1982. The traffic count will be conducted by the
Agency of Transportation. The information fromthe
traffic count wll be made available to the District
Comm ssion at or before its Septenber 16, 1982, hear-

i ng.

14.  The Board exempts two improvements to the public. access road. fromits
June 30, 1982, conpletion date of the items _contained
in Finding #12. These inprovements are the 25 nph :
sgeed limt and six-inch gravel base with no nore
than seven per cent silt.~ At its September 16, 1982,
hearing, the District Comm ssion shall determne
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whet her these two road inprovenents are required in
light of its review of the effectiveness of the other
neasures.  Should the District Conm ssion determne

. the remaining or other inprovenents are necessary,

; the District Conmssion, at that time, shall also

, determne the date of their conpletion

"IV. CONCLUSIONS OF LAW

Based uFon the foregoing Findings of Fact and the testinony
and oral argument presented to the Board, the Board con-
cludes that the project described above, if conpleted and
mai ntained in conformance with all of the ternms and condi-

, tions of Land Use Permt #6G0220-3-EB, Wi || not cause or

' result in a detriment to public health, safety or genera
wel fare under the criteria described in 10 V.S A §6086(a)
and that, pursuant to such section, a permt amendnent is
therefore 1ssued.

Jurisdiction over this permt shall be returned to the
District # Environnental Conm ssion.

iDated at Montpelier, Vermont this 22nd day of April, 1982

| ENVI RONMENTAL  BOARD

Jﬁ S. Eastman
ExXecutive Officer

. Members participating in
' this deci sion:
"Leonard U. W/ son

. Ferdinand Bongartz
Dwight E. Burnham, Sr.
+Melvin H Carter
itPriscilla N. Smith




